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was to be rendered meaningless, it must necessarily encompass 
a district in which the acts of the defendant fell short of 
the actual commission of the offense. Considerations of 


policy, it was argued, justified a liberal construction 
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the word begun which would permit venue to rest in the aLSstrict 


where hijackers had heabund the hijac! aircraft after making 
all of the essential preparations that could be made, prior 
to take-off, in furtherarc2 of the preconceived plan to seize 
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that since £ jful exercise of control 
over the aircraft, was also committed outside of the United 
States, and hence "out of the jurisdiction of any Particular 
State or district", venue was proper under Section 1473 (a) 
because the defendants were ultimately abrested in the Eastern 
District ef New York (A, 

3s The Gistriee court jud that every con- 
sideration of policy justified a holding that venue 
in the Eastern District of New York. Indeed, Judge 
previously had been unsuccessful in eliciting from the defend 
a single reason - other than the technical legal basis for 
the motion - why the case should be tried hundreds of miles 
New York City in a district to which the defendants and the 
offense had nothing but a fortuitous connection (As. 65-67). 
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As the Supreme Court observed in United 


"*** The provision for trial in the vicinity of 

the crime is a safeguard against the unfairness and 

hardship involved when an accused is prosecuted in 

a remote place. Provided its language permits, the 

act in question should be given that construction 

which will respect such considerations." 

Moreover, in cases having an interstate nexus, it is 
particularly desirable to give a fairly expansive construction 
to the word "begun" to permit venue to lie in the district 
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Sess., 1961 S de Conc . Adm. New 2563, 2564. Indeed, 
the legislative history indicates that Congress sought to permit 
venue in any district having a nexus with the offense sufficient 
to satisfy constitutional dizectives regarding the selection of 


a place for trial. H.R. Rep. Coca 


Cong. & Adm. News at 2578. 
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The construction which we argue for, of course, is 
consistent with the basic principles underlying the constitutional 
directive that an accused should not be forced to trial ina 
remote place with which he an2 the offense have no connection. 

One who hijacks a plane in midair will invariably have far 
greater connection with the district where he boarded the plane 
and made essential preparations for the consummation of the 
offense than he will have with some district over which the 
Plane is cruising at altitudes as high as 30,000 feet and at 
speeds of 500 miles per hour. Indeed, had this indictment been 
returned in Buffalo, New York, the defendants would no doubt 

be playing their game by complaining that the convenience of 
the parties and the interest of justice made a change of venue 
to New York City essential. 

Finally as in United States v. Cashin, supra, the inter- 
pretation of Section 1473(a) which is urged here, together with the 
transfer provisions of F. R. Crim. P., Rule 21(b), will permit 
the selection of the place of trial "in each case as justice 
and convenience dictate." Of course, as Judge Bartels rightly 
observed, here that place is the Eastern District of New York. 

2. The foregoing discussion had dealt mainly with 
the considerations of policy which must be considered in cases 
of this kind; indeed, one of the principal errors made hy the 


district court was the assumption that these considerations were 


totally irrelevant. See, e.g., United Sta v. Rozza, supra, 365 


F.2d 221-222. We shall now proceed to show that the construction 


of the word "begun" which we urge is not 


We start by observing that, unlike cases 
it is necessary to determine whether a particular of 
was intended by Congress to come within the ambit of 
continuing of 2 provision of the gene 
[13 U.S.C. §3237(a)], here Congress has 
that the crime of air piracy is such 
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zs mi aw that venue for the offense 
actempted evasion of income taxes will lie where the return 
prepared, even though it is obvious that, 
had a change of heart before filing the return, no crime would 
been committed. See, e.g., United States v. Gross, 276 
Bis (CsA. 2,).1960), certiorari denied, 363 0.8. 831 
United States v. Slutsky, 487 F.24 832 (C.A. 2; 1973). Gimilarly 
in United States v. Cashin, supra, it was held that venue for 
the offense cf employing a fraudulent scheme in the sale of 


securities by use of the mails in the district wi:sr< 


all of the acts performed in furtherance of the 
place, even though no crime was committed until 
used in another district. Moreover, in United 
SOC F.2d 672 (C.A. &, 1974), 
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4/ The defendants relied upon dictum in Travis v. United 
States, 364 U.S. ieee (1964) to support this argument. The 
holding in Travis, however, as the opinion makes plain (364 U.S. 
at 635), is = rae to the peculiar statute there at issue, and 
has been ad by this Court. United States v. Slutsky, 
467 F.2d 1973), certiorari de nied, 416 


U.85 337 vrerte 


"the term 'begun' in §1473(a) does not refer to 

mere preparation, but refers to the stage where 

the preparations have proaressed to the first 

steps toward the commission of the crime, such 

as the first contact with the aircraft personnel 

notifying them of the intention to hijack. In 

this instance, such contact was not made until 

the note was handed to the flight attendant 

outside of the Eastern District of New York." 

We believe that, for reasons of law and policy set 
forth above, the "first steps" toward the commission of the 
offense should be deemed to have been taken when the defendants 
set foot on the aircraft, after carefullv planning its unlawful 
seizure, with the means at hand to consummate the offense. 
Surely, had they been apprehended at that point, as a result of 
an anonymous tip, they would have been auilty of an attempt to 
commit the offense. Indeed, the airpiracy statute was amended 
in 1974, to provide that offenses occuring prior to takeoff 


should be declared to be within the territorial jurisdiction of 


the United States, to cover just such a situation. One of the 


cases which Congress intended to overrule was tnited States v. 


Pliskow, 354 F.2d 369 (E.D. Mich.), affirmed, 480 F.2d 927 (fth 
Cir. 1973), which is described in the H.R. Rep. 93-885 as follows: 


"In Pliskow the defendant boarded an aircraft 
with two sticks of dynamite and a .25 caliber 
automutic pistol and notes which clearly in- 
dicated an intent to hijack the aircraft. A 
possible tragedy was only averted as a result 
of a tip from an informant that there would be 
a hijacking. The defendant was arrested after 
a struggle. Despite the defendant's obvious 
intent to hijack 


the aircraft i iger posed to both the 

aircraft and it ssengers, the defendant could 

not be su j ecured for a violation 

of existing 1 2 2 the aircraft neither left 

the terminal c ad the engines been started." 
E.R rep. 93-865, 93 fon Ss i974, U.Ss« Code Cong. 
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the plane. Indeed. under Judge Bartel's 
sasoning, if there had been only one individual acting alone, 
thus making the conspiracy statute inapplicable, he could 


not have been arrested until he passed the note to the pilot 
after the plane was in the air, because until then he would 
not have violated the antipiracy statute. 


absurd and it is nothing short of startling 


mere “preparation". 


In short, the crime of airpiracy began with the 


attempt to commit the offense and it is immaterial that the 
5/ 


defendants could have changed their minds at this point. 

Since the defendants went forward to hijack the plane, the 
only relevant question is whether the steps they did take in 
the Eastern District of New York make it fair, reasonable, and 
hence, constitutional, to prosecute them in this district for 


the completed offense. Quite plainly they do. 


The Offense of Airpiracy Was Committed 

Outside the Jurisdiction of the United 

States and Venue Is Proper in the Eastern 

District of New York Where the Defendants 
Were Arrested. 


Section 1473(a) provides an alternative basis for 
venue here; for it also provides that "if the offense is 
committed outside the jurisdiction of any particular state 
or district, the trial shall be in the district where the 
offender *** is arrested or is first brought ***." Here it 


is not disputed that the offense of airpiracy, although 


57 We should make clear that we are not arguing here, as 
we did in the district court, that even if venue is not proper 
on the consummated offense, Counts One and Two may nevertheless 
be tried here because they also allege an "attempt". There 
is enough potential for confusion in this case without adding 
to it a trial limited to an attempt in a case in which the 
offense was completed. Accordingly, if the Court finds that 
venue does not lie for the completed offense, then the judgment 
should be affirmed. We are arguing that venue for the substantive 
offense may lie in the district where the attempt was commited, 
i.e., that the offense was begun in the district where it was 
attempted. If the Court agrees with this position, then it does 
become necessary to consider whether the defendants' act consti- 
tuted an attempt in the Eastern District of New York. 


16. 


it began in the United States, was continued and was committed 
in large part outside the jurisdiction of the United States, 
in Canada, over the Atlantic Ocean and in France. Of course, 
it is also undisputed that the defendants were arrested and 
first brought to the Fastern District of New York. 
Nevertheless, again giveing Section 1473(a) its most 
literal construction, the district court held that in order 
to invoke this venue clause, the offense had to be committed 
"wholly" outside the jurisdiction of the tMnited States (A. 30- 
31). Where, as here, the offense began several miles over 
some part of the United States and continued overseas, the 
offense had be be tried in the district over which the plane 
happened to be flying when it was seized. 
Here again, we believe the district court erred. 
The Supreme Court long ago observed that a crime "committed 
against the laws of the United States, outside of the limits 


of a state, is now local, but may be tried as Conaress shall 


designate by law." United States v. Dawson, 15 How. (56 U.S.), 


467, 488 (1853). Quite Plainly the offense here, though commenced 
in the United States, was not local, and Congress could, con- 
sistent with the Venue Clause of the Sixth Amendment, provide 
for trial in the district where the defendants were first brought 
Or arrested. Indeed, if there were any doubt about this proposi- 
tion in a normal offense, it should dissipate with respect to 


airborne offenses such as this. While it might be suggested 


that, if an offense is committed in part within the tnited 
States, the state and district where that occurs will have 
a greater nexus with the defendant than the district where 
defendant is arrested or first brought, here it is clearly 
not the case. Indeed, with respect to airborne offenses 
such as this, the state and district over which the plane 
is flying when seized, has no meanincful nexus with the 
offender and the offense. 

Moreover, as we have shown, Congress was concerned 
with eliminating the difficulties of establishing venue tied 
to the area over which the offense was committed. Ye the 
district court's construction of Section 1473(a) will per- 
petuate those problems. While in the instant cease it is 
clear that at least part of the offense was committed over 
an identifiable district in the United States, one can 


imagine a case in which an airliner is seized somewhere in 


the vicinity of its departure from the territory of the tinited 


States, i.e., the border between the United States and Canada, 
where it may be impossible to establish the precise point where 


the seizure occurred. The result can hardly be that the 


6/ 
defendant cannot be tried in any district. 


6/ The burden of establishing venue, albeit by a preponderance 


of evidence, is on the United States. Unitea States v. 


Panebianco, F.2d__, No. 76-1132 (C.A.~2, October 14, 1976), 
Siip op. Bb. 137. 
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